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NOTES. 

Restrictions on the Right op Capture. — An eminent French 
philosopher of the 18th century asserted that war is not a conflict of 
man against man, but of state against state, in which the individuals 
are only enemies incidentally, not as men, but as soldiers. 1 While this 

'"La guerre n'est done point une relation d'homme a homme, mais une 
relation d'etat a etat, dans laquelle les particuliers ne sont ennemis qu' 
accidentellement, non point comme hommes, ni meme comme citoyens, 
mais comme soldats ; non point comme metnbres de la patrie, mais comme 
ses defenseurs. Enfin chaque etat ne peut avoir pour ennemis que d'autres 
etats, et non pas des hommes, attendu qu' entre choses de diverses natures 
on ne peut fixer aucun vrai rapport" Rousseau, Du Contrat Social (Ed. 
1837) Vol. I, pp. 642-643. Hall says that this doctrine should be rejected, 
first, because it is a fiction, and secondly, .because it is "mischievous", as it 
is the argumentative starting point of attack on the right of capture of pri- 
vate property at sea, International Law , (4th ed.) 72, 73 ; he adds that the 
French publicists have repeated it ad nauseam, 71, n. Vattel, Bk. Ill, Chap. 
V, § 70, upholds the rule that all belligerent subjects are enemies. Hig- 
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statement has aroused much adverse comment as well as some com- 
mendation from eminent authorities, and while its absolute realization 
may not be humanly possible, the growth of international law shows 
that the principle is no longer a mere abstract expression of the ideal 
conception of belligerent relationship, but an influence in the develop- 
ment of leniency toward non-combatants and their property. The law 
has advanced from a period when confiscation was the rule 2 and 
exemption the extremely rare exception to the period when confiscation 
is the exception. 3 By the earlier doctrine debts due citizens of a 
belligerent power from a citizen of an enemy nation were subject to 
confiscation. 4 Chief Justice Ohace of the United States Supreme 
Court pronounced that debts are "forfeitable for the damages of an 
unjust war", and again, that "Justice, also, is another pillar on which 
it [the doctrine] may rest; to wit, a right to reimburse the expense 
of an unjust war". 6 Certainly this conception of justice has been 
materially altered during the 19th and 20th centuries. Even in the 
period when the confiscation of debts was in accord with international 
usage, they were revived by the restoration of peace, if not confiscated 
during the war. 7 Confiscation of debts was abolished by usage cer- 
tainly in the early part of the 19th century. 8 A similar but perhaps 

gins, War & The Private Citizen, 12, criticizes Rousseau's theory and says 
that the history of all modern wars affords overwhelming evidence of its 
falsity and that the doctrine owes its vitality to the attack on the right of 
prize. He also states that it has never been accepted by British and Ameri- 
can writers. Though perhaps if taken literally the doctrine is not a part 
of international law, it is believed that the practice, gradually extended, of 
restricting the right of confiscation has accomplished to a considerable de- 
gree the same result Cf. Hall, op. cit. § 144. Westlake, International Law, 
Part II, 136, says that in the dark and middle ages war on land and sea 
was conducted on the principle of solidarity which establishes the relation 
of enemies between each party and all its subjects or citizens. Cf. Ware 
v. Hylton (1796) 3 U. S. 199, at p. 224. 

%te, Captures (2nd ed. 1803; an annotated translation of Bynkershoek, 
Quaest. Jur. Pub.) 103. "And since it is a condition of war that 
enemies, by every right, may be plundered and seized upon; it is certainly 
reasonable that, whatever effects of the enemy are found with us who 
are his enemy, and so the reverse, . . . should change their master, 
and be confiscated." Cf. Attorney General against Weeden (1699) Park. 
267; Ware v. Hylton, supra; Lawrence's Wheaton, 537. 

'Cf. the illustrations given in the text, infra. 

*Cf. Attorney General against Weeden, supra; Ware v. Hylton, supra. 

5 Ware v. Hylton, supra, at p. 226. 

'Ware v. Hylton, supra, at p. 226. But Paterson, J., at p. 254, remarks 
that the confiscation of debts is generally considered a "relict of bar- 
barism", "unjust and unprofitable", and "a disreputable thing among civ- 
ilized nations of the present day." 

'Wheaton, International Law (8th ed. by Phillipson) 417; Bynkershoek 
says the reason is that "occupatio quae hello At, magis in facto quam in 
potestate juris consistit." Quaest Jur. Pub. Lib. 1, Cap. VII. 

e In Wolff v. Oxholm (1817) 6 M. & S. 92, the English court held 
unenforcible, as violating the law of nations, a confiscatory enactment 
of Denmark. Marshall, C. J., in Brown v. United States (1814) 12 U. S. 
110, considered that the sovereign had the absolute right to confiscate 
debts, and that, though humane policy latterly would more or less affect 
the exercise of the right, it could not impair it This dictum was 
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slower development has occurred in the case of private property on 
land helonging to resident belligerent aliens. At first the mere declara- 
tion of war vested enemy property in the sovereign, 9 later a declaration 
of confiscation was necessary, 10 and finally such property was exempted 
altogether from confiscation, while subject to requisition. 11 

The principle of universal enmity in its application to capture seems 
therefore to have been limited to vessels and cargoes of either belliger- 
ent. Even to that there are many exceptions. 12 "Whatever may be 
the relative advantages and disadvantages of the abolition of the law 
of prize except as regards contraband or breach of blockade, 13 the 
limitations placed on the right of capture on the seas have developed 
considerably during the last half century. Embargoes 1 * have been 

probably affected to a large degree by his argument in Ware v. Hylton, 
supra, on behalf of the Virginia debtors who had paid their debts into 
the State treasury in accordance with an act of that state, for in United 
States v. Percheman (1833) 32 U. S. *51, *86, *87, he said "the modern 
usage of nations, which has become law, would be violated; that sense 
of justice and of right which is acknowledged and felt by the whole 
civilized world would be outraged, if private property should be generally 
confiscated, and private rights annulled," See "John Marshall", by John 
Bassett Moore, 16 Political Science Quarterly, 410. Down to 1737 the 
right to confiscate debts was unquestionable. See Per Story, J., in Brown 
v. United States, supra, at p. 140. 

'Cf. Lee, he. cit, in note 2, supra; Ware v. Hylton, supra, at p. 228; 
Lawrence's Wheaton, 526. 

"Brown v. United States, supra; Lawrence's Wheaton, 538. 

"See 1 Scott, The Hague Peace Conferences, 556. Cf. per Marshall, 
C. J., in United States v. Percheman, supra, quoted in note 8, supra; Hall, 
op. cit. § 144; The Johanna EmiJie (1854) Spinks P. C. 12, at p. 14. 
Bonfils, smarting from some of the violations of this rule during the 
Franco-Prussian war, denies that such immunity exists. (4th ed. par 
Fauchille) § 1319. 

"Fishing vessels, The Paquete Habana (1899) 175 U. S. 677, 20 Sup. 
Ct 290, vessels engaged on scientific and philanthropic missions, hospital 
ships, and mails are exempted by the 11th Hague Convention of 1907. 
Dupuis, Droit de la Guerre Maritime apres les Conf. de La Haye, 74 
et seq.; 1 Scott, op. cit. 614. Phillipson's Wheaton, 564. See in regard 
to mails, 16 Columbia Law Rev. 665. An additional restriction is the 
usage of granting days of grace to enemy ships at the outbreak of war. 

"The United States has been a strong contender for the immunity 
from capture of private property at seai Stockton, Outlines of International 
Law, 341 ; Hall, op. cit. 461. The Italian Code of 1865 granted exemption to 
belligerent merchant vessels, conditioned on reciprocity. In two wars, 
the Austro-Prussian War of 1866, land that between Austria and Italy 
at nearly the same time, maritime capture was abolished by agreement. 
In the War of 1870 the Prussian exemption to French ships was not 
grounded on reciprocity. Hall remarks as to this that there are "scarcely 
even the rudiments of such a practice." Id. 462. 

"Laid so that enemy ships might be seized on the outbreak of war; 
the declaration of war then had a retroactive effect. See The Boedes 
Lust (1804) 5 C. Rob. *233; The Gertruyda (1799) 2 C. Rob. 211; 7 
Moore, Digest, § 1196. The ancient law of England was supposed to 
surpass in liberality the practice of seizing property found in ports at the 
outbreak of war. Lawrence's Wheaton, 531. Chitty saw something of 
subtlety in giving the actual declaration a retrospective effect. Law of 
Nations (Am. ed.) 80. 
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replaced by the opposite practice of days of grace, 10 and ships found 
in port at the outbreak of war are no longer condemned as prize. 16 

The 6th Hague Convention of 1907, Article 1, states that "it is 
desirable" 17 to allow merchant ships of a belligerent power finding 
themselves in an enemy port at the outbreak of hostilities to depart 
freely, either immediately, or after a sufficient term of grace, and 
to proceed direct, after being furnished with a passport, to its port 
of destination. 18 By Article 2 a ship unable to leave because of force 
majeure 19 shall not be confiscated, but detained subject to restoration 
at the end of hostilities or requisition in the meantime. 20 Article 3 
provides for a similar rule as to ships taken at sea in ignorance of 
hostilities. 21 By Article 5 the restrictions above mentioned are not 
to apply to ships whose construction indicates that they are intended 

""II n'est pas de bonne guerre de chercher a s'emparer par surprises des 
navires marchands cnnemis stationnes dans les ports au moment de l'ouyer- 
ture subite des hostilites; l'usage exige qu'il leur soit accorde un delai de 
faveur pour quitter les ports." Bluntschli, Droit Int. Codifie (3rd ed. par 
Lardy) § 669. For the initiation of this practice by Turkey in the Crim- 
ean War in 1853, and its subsequent history, see Bonfils, op. cit. § 1399; 
Takahashi, Int. Law during Russo-Japanese War, 60; J. W. Garner in 10 
Amer. Journal of Int. Law, 238 et seq.; cf. the recommendations of the 
United States Naval War College, Int. Law Topics & Discussions 1906, 
p. 46. Such exemptions should be construed liberally. The Pedro (1899) 
175 U. S. 354, 20 Sup. Ct. 138; The Argo (1854) Spinks, P. C. 52; cf. 
The Barenfels (1915) 1 Trehern, British & Col. P. C. 122. 

"See notes 14 and 15, supra. The Erymanthos (1914) 1 Trehern, 339; 
Phillipson's Wheaton, 420; cf. Orders in Council of 1665, 1 C. Rob. *230 n. 

"The condition was not made obligatory owing to the resistance of 
Great Britain. Higgins, Hague Peace Conferences, 302. This convention 
has been regarded as a distinct limitation of customary rights. Scott, 
Hague Peace Conferences, 567. The United States refused to sign it be- 
cause it was retrogressive. Phillipson's Wheaton, 421. 

"A refusal to sail after the delivery of the passport is ground for con- 
demnation. The Achaia (1915) 1 Trehern, 242; The Pindos (1915) 1 Tre- 
hern, 248. 

"Inability to acquire funds to buy coal is not force majeure. The Con- 
cadoro (1915) 1 Trehern, 390. 

^Decrees of detention were issued in the following cases during the 
present war. The Chile [1914] P. 212; The Marquis Bacquehem (1915) 1 
Trehern, 130; The Bellas (1914) 1 Trehern, 95; The Gutenfels (1915) 1 
Trehern, 102; and the Barenfels, supra. 

"Germany refused to ratify this article as imposing an unequal burden 
on belligerents without many ports who would have to destroy the prizes 
and then pay for them. Higgins, Hague Peace Conferences, 304. Great 
Britain agreed to apply the convention in the present war if reciprocity 
were obtained, but no answer was received within the time limited, except 
from Austria; accordingly German ships coming under Article 3 were 
confiscated. The Marie Glaeser [1914] P. 218; The Erymanthos, supra; 
The Perkeo (1914) 1 Trehern, 136; The Mowe [1915] P. 1; cf. The Bel- 
gia (1915) 1 Trehern, 303. The same rule was followed by the French 
Courts. Le Porto and other cases (1914) Revue Gen. de Droit Int. Pub. 
1915, Jurisprudence en matiere de Prises Maritimes, 1-12. The French 
correspondence may be found in Rev. Gen. Droit Int. Pub. 1915, Docu- 
ments 9, 10, and 12; and see Huberich & King, The German Prize Code, 
XX. 
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for conversion into warships. 1 * These may be requisitioned and 
must be paid for. 

The position of the numerous German merchant vessels lately 
seized in our harbors is now a matter of considerable interest. Prior 
to the declaration of war, it would probably have been permissible to 
prevent the destruction of the engines or at any rate to forestall any 
preparations for the destruction of the vessels themselves. 23 While 
there is authority for our right to confiscate the merchant vessels now 
that war has been declared, because such an occasion was not covered 
by the Hague Convention, 24 it is believed that such procedure would 
violate the spirit of that agreement. Those ships coming under Article 
5 may of course be requisitioned, payment being delayed till after 
the war. In view of what has become the settled policy of the United 
States in contending for the exemption from capture of private prop- 
erty at sea, 25 it seems that ships not coming under Article 5, but under 
Articles 1 and 2, should merely be detained subject to restoration 
to the individual owners at the end of the war or requisition by our 
government. 28 Little or no advantage can be gained from absolute 
confiscation. 27 The position of the ships is so closely analogous to that 

'This provision has been regarded as extremely unsatisfactory because 
too indefinite. Wehberg, Trans, by Robertson, Capture in War on Land 
and Sea, 58; cf. Bonfils, op. cit. § 1308. Similar restrictions on the exemp- 
tion were included in the American declaration at the time of the Spanish 
War, The Panama (1899) 176 U. S. 535, 20 Sup. Ct 480; and in the rec- 
ommendations of the naval War College, see note 15, supra. 

"As to jurisdiction over foreign merchant ships in general, see Wil- 
denhus' Case (1887) 120 U. S. 1, 7 Sup. Ct 385; Brown v. Duchesne 
(1856) 60 U. S. 183; Patterson, v. Bark Eudora (1903) 190 U. S. 169, 23 
Sup. Ct. 821. Foreign merchant vessels are subject to the police law of 
the port, 2 Moore, Dig. § 204, and the local authorities majr take such 
measures of self defense as the security of the state may require. Dana's 
Wheaton, § 104. The danger to the other vessels in the harbor in case of 
fire or explosion should be considered. The case is quite clear when an 
attempt is made to sink the ship in the channel. 

"Since the preamble of the convention states that it is the purpose to 
guard commercial relations from surprise, when a German ship entered 
an English port as a refuge from French cruisers and not in pursuance of 
a commercial undertaking, the court refused to apply the convention. The 
Prihz Adalbert [1916] P. 81 ; see The Belgia, supra. Though there might 
be some reason for insisting that, when two nations declare war almost 
simultaneously against a third, the ships of the third, if required to depart, 
should be allowed safe conduct through the fleets of the allied nations, 
such a rule is clearly unsound if applied to a case like the present, since 
it would have allowed Germany, by forcing the United States into war, 
to release all German shipping kept in American ports by the British navy. 
In a communication to the State Department of February 10th, 1917, the 
German Government through Swiss Minister Ritter urged the adoption of 
the Sixth Hague Convention of 1907 reciprocally, as well as of the agree- 
ment that enemy merchant ships should not be required to leave port with- 
out having been granted a safe conduct by all, the enemy sea powers.^ The 
United States rejected this naive proposal. Secretary Lansing to Minister 
Ritter, March 20th, 1917. See note 29, infra. 

2S See note 13, supra. 

"See note 20, supra. 

"Bonfils, op. cit. § 1308. The purchase price of the ships cannot of 
course be paid till the close of the war, and might be held as security 
against irregular conduct by the enemy. 
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of private property on land 28 that the reasons which exist against the 
general abolition of the law of prize are not present in their case. 
The action proposed is not the product of sentimental altruism, nor 
is it wholly impracticable, even under the conditions of modern war- 
fare, but is a step toward the goal which has been our aim since 1856. 28 



The Eight Hour Law. — The early cases ascribing to Congress in 
the regulation of interstate commerce powers as absolute and com- 
plete as those possessed by an independent sovereignty having in its 
constitution limitations similar to those contained in the Federal 
Constitution 1 only half denned the effective scope of Congressional 
legislation. Not till Congress undertook to act affirmatively 2 and 
encroached on private rights seeking protection under the limitations 
of the Fifth Amendment, 3 which prohibits deprivation of life, liberty, 
or property without due process of law, did the true plenitude of this 
power appear. To regulate commerce involves the power to foster, 
to protect, to control, and to restrain, 4 and, of course, Congress has 

*Scott, op. cit. 557. 

'"See note 13, supra. The treaties with Prussia of 1785, 1799, and 1828 
are not in point. By Article VII of the Treaty of 1785, which expired 
of its own force in 1796, if either party engaged in war, free intercourse 
of the other remaining neutral should not be interrupted, except that by 
Article XIII contraband might be requisitioned. By Article XXIII, if the 
parties were at war with each other, merchants were allowed 9 months to 
settle affairs, "and all merchant and trading vessels . . . shall be 
allowed to pass free and unmolested." The latter part of Article XXIII 
of the Treaty of 1785 quoted above was omitted in 1799, and also in the 
Treaty of 1828, which affirmed Article XII of 1785, and Articles XIII to 
XXIV inclusive of 1799. 2 Malloy, United States Treaties, 1477, 1480, 
1481, 1484, 1486, 1490, 1494, 1496. In reply to a letter of Feb. 10th, 1917, 
from Minister Ritter, representing the German interests in America, urg- 
ing that Art. XXIII be enlarged, Secretary Lansing stated that Germany 
had disregarded these treaties and plainly showed an intention to violate 
them further, for which reason the United States Government refused to 
accede to the proposals. In fact Secretary Lansing doubted whether the 
Treaty of 1821 had not in fact been abrogated. Secretary Lansing to Min- 
ister Ritter, March 20th, 1917. 

'Gibbons v. Odgen (1824) 22 U. S. 1, 197. "The wisdom and discretion 
of Congress . . . are . . . the sole restraints on which they [the 
people] have relied, to secure them from its abuse." McCulloch v. Mary- 
land (1819) 17 U. S. 316, 421. 

The power to regulate was first positively and affirmatively employed in 
1887. See Willoughby on the Constitution, Vol. II, § 345. 

"The decision in Munn v. Illinois (1876) 94 U. S. 113, furnished a cri- 
terion of the probable construction of the Fifth Amendment, in establish- 
ing that the Fourteenth Amendment did not afford public businesses 
greater immunity than they enjoyed under the common law. Allnut v. 
Inglis (1810) 12 East, 527. To the effect that power to regulate businesses 
affected with a public interest is identical with the police power, see Budd 
v. New York (1892) 143 U. S. 517, 545, 547, 12 Sup. Ct 468: Chicago, 
B. & Q. Ry. v. Drainage Com'rs. (1906) 200 U. S. 561, 592, 26 Sup. Ct. 341. 

*See In re Debs (1895) 158 U. S. 564, 578, 15 Sup. Ct 900; Second Em- 
ployers' Liability Cases (1911) 223 U. S. 1, 47, 32 Sup. Ct 169. 



